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 1.  TIME:  9:00   CASE#: MSC13-01885 
CASE NAME: NEMETH VS NEMETH 
HEARING ON MOTION TO/FOR ENFORCE JUDGMENT FILED BY EDWIN NEMETH 
* TENTATIVE RULING: * 
 
Before the Court are two opposed motions relating to a civil case, Plaintiff, Lane Nemeth’s 
(“Plaintiff”), Motion to Set Aside Judgment, and Defendant, Edwin Nemeth’s (“Defendant”), 
Motion to Enforce Judgment (lines 1-2). The parties also bring two motions set for a special 
hearing relating to a family law case. The civil motions are accompanied by two parallel motions 
in family law titled Plaintiff’s Motion to Set Aside Judgment and Defendant’s Motion to Enforce 
Judgment (lines 9-10). Plaintiff’s two Motions to Set Aside Judgment are denied. Defendant’s 
two Motions to Enforce are also denied.  
 
Defendant and Plaintiff were husband and wife who commenced divorce proceedings and 
began marital settlement negotiations for approximately two and a half years before reaching a 
Marital Settlement Agreement (“MSA”) effected on June 13, 2017. They were each represented 
by their own counsel. The MSA provides for the division of community property where Plaintiff 
would pay Defendant $1.2 million in exchange for Defendant’s transfer of community property 
including real property and an IRA account. The MSA  indicates that the $1.2 million payment 
would be occur over four installments of $300,000, the first being due within seven business 
days within the signing of the MSA. The MSA does not stipulate the source of funds from which 
Plaintiff would make payments to Defendant.  
 
Judge Trembath shuttled the agreement between the parties drafted by Defendant’s counsel 
during a multiple-day conference. Final judgment was entered on June 14, 2017, the day after 
the MSA was signed and effected. 
 
Plaintiff turned to the IRA account to draw funds and make payment to Defendant when she 
realized the tax liabilities associated with withdrawals from the IRA account. Plaintiff contends 
that Defendant is, or should be responsible for the tax liabilities and costs associated with the 
sale of real property that parties once held in community, but were divided through the MSA. 
These contentions, however, are not included in the fully integrated and effected MSA.  
 

I. PLAINTIFF’S MOTIONS TO SET ASIDE 
 

Plaintiff points to the circumstances around the MSA: that the agreement was made late in the 
day, that Plaintiff was pressured to “take it or trial,” and that Plaintiff did not receive sufficient 
time to review the agreement and consider its implications. As a result, Plaintiff argues, Plaintiff 
made certain mistaken assumptions not expressly addressed in the terms of the MSA. The 
mistaken assumptions resulted in a miscalculation of Plaintiff’s interest in community assets 
which decreased Plaintiff’s interest from over 50% to 39% of the stipulated total value of the 
community assets, according to Plaintiff’s counsel. The mistaken assumptions relate to tax 
implications of withdrawals from an IRA account estimated at approximately $600,000 and the 
costs associated with the sale of real property 
 
Plaintiff now seeks to set aside judgment incorporating the MSA, and asks the Court intervene 
to inject subsequent modifications to the MSA relating to: 1) the withdrawals from the IRA 
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account, and 2) the cost of sale of real properties. Additionally, Plaintiff seeks sanctions against 
Defendant in the form of attorney’s fees in the amount of $7,600 for his alleged refusal to 
resolve this issue in good faith. 
 
Plaintiff’s counsel, Katheryn L. Anderson, has provided a declaration in which she explains: 
Most of the limited time we had to review the lengthy written agreement was focused on 
provisions relating to the parties’ daughter and granddaughter leaving no time to ponder the 
implications of each of the paragraphs in the written agreement. To assume rights and liabilities 
in a settlement agreement places an extraordinary prophetic burden on the parties and counsel 
and flies in the face of sound legal practice…[P]arties and counsel should not be required to 
divine assumptions in a settlement agreement. However, if that assumption is true, then I made 
a mistake… such a mistake is excusable as it could have been made by anyone.”  
 

a. Mistake Under Code of Civil Procedure section 473(b) 
 

Code of Civil Procedure (“CCP”) section 473, subsection (b), permits the court to, “upon any 
terms as may be just relieve a party or his or her legal representative from a judgment, 
dismissal, order, or other proceedings taken against him or her through his or her mistake, 
inadvertence, surprise, or excusable neglect...” (CCP section 473(b).) 
 
The relief for mistake under CCP section 473(b) turns on the type of mistake committed, 
whether it is excusable or not. The Court of Appeal has found counsel’s mistake to be 
inexcusable where, like here, counsel’s client entered into a settlement agreement on advice of 
counsel and later discovered that the terms of the settlement agreement lead to monetary loss 
due to counsel’s miscalculation. (Huens v Tatum (1997) 52 Cal.App4th 259, 261.) In Huens, 
counsel failed to ascertain the correct amount of insurance available to counsel’s client, and the 
Court of Appeal affirmed the trial court’s denial of a motion seeking relief based on “mistake” 
under CCP section 473. (Huens v Tatum (1997) 52 Cal.App4th 259, 261.) The purpose of the 
statue, the Huens court notes, is to provide relief for an innocent client where his or her 
attorney’s mistake causes the client to “lose their day in court,” not to remedy poor judgment on 
part of the counsel. (Id. at 263-64.) Further, the court notes, “[s]ettlements are contracts. To set 
them aside, one must present contractual grounds for rescission.” (Id. at 264-65.) Accordingly, 
there is no relief for mistake available to Plaintiff under CCP section 473. 
 

b. Mistake Under Family Code section 2122(e)  
 

Family Code section 2122 (“section 2122”) governs motions to set aside judgments. Subsection 
(e) provides relief where, “[a]s to stipulated or uncontested judgments or that part of a judgment 
stipulated to by the parties, mistake, either mutual or unilateral, whether mistake of law or 
mistake of fact...” 
 
The Family Code presumes and requires spouses to disclose sufficient and accurate 
information laying the basis for informed decisions. (In re Marriage of Brewer & Federici (2001) 
93 Cal.App.4th 1334, 1347.) Plaintiff has provided no case law similar to the facts of the case at 
bar where relief was granted under section 2122. Instead, Plaintiff cites In re Marriage of Brewer 
& Federici (2001) 93 Cal.App.4th 1334, a case quite distinct on its facts to the case at bar. In 
Brewer, the trial court granted, and the Court of Appeal affirmed, the husband’s motion to set 
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aside judgment and marital separation agreement based on mistake where the wife had violated 
her fiduciary duty under the Family Code by failing to disclose the true value of her pension 
plans, and that omission resulted in the husband’s mistaken belief and reliance on an extreme 
undervaluation of important community assets. (Id. at 1345-46.) 
 
The wife in Brewer had represented that the value of one of her pension plans was 
approximately $160,000, and the other was listed as “unknown.” (In re Marriage of Brewer & 
Federici (2001) 93 Cal.App.4th 1334, 1345-46.) In fact, the wife had omitted several pages of 
documents that would have revealed that the pension plan of “unknown” value actually 
increased the total value of the pension plans to more than $500,000—most of which was 
community property. (Id.) The wife’s omissions caused the husband’s mistake and the 
omissions constituted a breach of fiduciary duty and a basis for setting aside a judgment on the 
grounds of mistake under section 2122(e). 
 
Here, there is no indication—nor does Plaintiff argue—that Defendant omitted financial 
information resulted in Plaintiff’s mistake. Rather, Plaintiff argues that Defendant failed to 
provide relevant law for determining tax obligations under Internal Revenue Code section 1041, 
and that Plaintiff and her counsel assumed that the tax liabilities would be shared by both 
parties. This mistaken assumption has resulted in a potential unequitable division of liabilities. 
This type of mistake, however, is not the type of mistake that is grounds for relief under section 
2122.  
 
Family Code section 2123 further provides that, “a judgment may not be set aside simply 
because the court finds that it was inequitable when made, nor simply because circumstances 
caused the division of assets or liabilities to become inequitable, or the support to become 
inadequate. (Family Code section 2123.) 
 
Because counsel’s mistaken assumption potentially resulting in inequitable division of tax 
liabilities is not the type of mistake laying grounds for relief under neither CCP 473, nor Family 
Code section 2122, the motion to set aside judgment is accordingly denied.  
 

c. Plaintiff’s Request for Attorney Sanctions/Fees 
 

Plaintiff seeks sanctions against Defendant in the amount of $7,600 for his alleged refusal to 
resolve this issue in good faith. Plaintiff provides no legal authority for the imposition of such 
sanctions, and as such, this request is denied. 
 

d. Evidentiary Matters  
 

Defendant’s request for judicial notice is granted though the Court notes that it does not base its 
decision on the contents of the judicially noticed documents. The Court declines to rule on 
Defendant’s and Plaintiff’s evidentiary objections. (Reid v. Google, (2010) 50 Cal. 4th 512, 531- 
32 n.9.) 
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II. DEFENDANT’S MOTIONS TO ENFORCE 
 

Defendant argues that paragraph 13.4 empowers this Court to enforce the terms of the MSA 
with the last sentence of that paragraph: “The court shall reserve jurisdiction to enforce the 
terms of this Agreement.” Defendant also cites Family Code section 290 as legal authority for 
granting Defendant’s Motion to Enforce. Defendant argues that the acceleration clause provided 
be the MSA has been triggered, and Defendant now seeks to recover the full payment of $1.2 
million, less the paltry $10,000 made by Plaintiff, plus interest at the legal rate of 10% per 
annum, and attorney fees. Defendant seeks an appointment of receiver claiming it is the best 
way to pay the debt immediately. Finally, Defendant moves this Court to allow Defendant to 
bring into the Happy Valley Road residence parties who are not expressly permitted under the 
MSA. 
 
The Court agrees that Plaintiff has failed to comply with the terms of the MSA pursuant to 
paragraph 13.1. In terms of enforcement, Family Code section 290 provides that, “A judgment or 
order made or entered pursuant to this code may be enforced by the court by execution, the 
appointment of a receiver, or contempt, or by any other order as the court in its discretion 
determines from time to time to be necessary.” Here, Defendant seeks the appointment of a 
receiver. However, because of its drastic nature, receivership should not be resorted to unless 
other remedies are inadequate. (Jackson v. Jackson (1967) 253 Cal.App.2d 1026, 1040-41.) 
Accordingly, the Court finds no need to resort to drastic measures where a writ of execution may 
suffice. The Court sees no need to grant this separate Motion to Enforce and refers Defendant 
to the Enforcement of Judgments law provided by CCP section 680.010, et. seq.  
 
Paragraph 45 of the MSA states, “The prevailing party shall be entitled to recover its reasonable 
attorney’s fees and costs for any enforcement of this Agreement.” Pursuant to CCP section 
664.6, the Court finds that Plaintiff owes Defendant reasonable attorney’s fees as a result of 
Plaintiff’s failure to comply with the terms of the MSA. The attorney fees may be collected with 
the balance of the payment owed to Defendant.  
 
Finally, Paragraph 10 of the MSA permits Defendant to enter the Happy Valley Road residence 
“supervised by a representative from his attorney’s office.” The MSA does not allow for 
Defendant to enter the property with his “friend and advisor,” Mr. Tom Brungard. Pursuant to the 
MSA the Court finds that Plaintiff is not required to allow entrance into her residence to anyone 
other than Defendant and a representative from Defendant’s attorney’s office. 
 
Accordingly, Defendant’s Motions to Enforce are denied, but Defendant may collect reasonable 
attorney’s fees pursuant to the MSA. The attorney’s fees, however, shall not include the time 
counsel spent on Defendant’s “Sur-Reply to Lane Nemeth’s Reply to Edwin Nemeth’s 
Opposition to Lane Nemeth’s Request of Set Aside Judgment” filed on 09/11/17.  
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 2.  TIME:  9:00   CASE#: MSC13-01885 
CASE NAME: NEMETH VS NEMETH 
HEARING ON MOTION TO/FOR SET ASIDE SETTLEMENT INCORPORATING 
JUDGMENT FILED BY LANE NEMETH 
* TENTATIVE RULING: * 
 
(See line 1) 

  

 3.  TIME:  9:00   CASE#: MSC14-00755 
CASE NAME: RICCA VS. IOANNOU 
HEARING ON MOTION TO/FOR ENFORCE JUDGMENT FILED BY FRANK S RICCA 
JR , GEORGIA A LUJAN 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 10/25/17, 9AM, D9. 

 

  

 4.  TIME:  9:00   CASE#: MSC14-01931 
CASE NAME: MINOR DOE 1 VS. MAKING WAVES 
HEARING ON MOTION TO/FOR VACATE TRIAL DATE OR IN THE ALTERNATIVE 
CONTINUE FILED BY MINOR DOE 1,BY AND THROUGH HIS GAL,, MINOR DOE 
* TENTATIVE RULING: * 
 
 Appearances required by all TRIAL counsels. 

  

 5.  TIME:  9:00   CASE#: MSC14-02017 
CASE NAME: DANESH-BAHREINI VS. JP MORGAN CHASE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JP MORGAN CHASE BANK 
* TENTATIVE RULING: * 
 
The Court continues this matter to September 27, 2017, at 9:00 a.m., in Department 9. 
 
Defendant is directed to immediately provide the Court with a filed-endorsed courtesy copy of 
the “Evidence In Support of Motion,” with tabbed exhibits and sub-exhibits.  The exhibits and 
sub-exhibits to the original document, filed on June 2, 2017, are not tabbed.  (See Cal. Rules of 
Court, rule 3.1110, subd. (f).) 
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If the Court does not receive the tabbed courtesy copy by 3:00 p.m. on Thursday September 14, 
defendant’s motion will be dropped from calendar without prejudice. 

 

  

 6.  TIME:  9:00   CASE#: MSC15-00487 
CASE NAME: CHALONER VS. OAKMONT 
HEARING ON MOTION TO/FOR BIFURCATE PUNITIVE DAMAGES FILED BY 
STONEMOR CALIFORNIA, INC, SCI CALIFORNIA FUNERAL SERVICES, INC. 
* TENTATIVE RULING: * 
 
 Vacated. 

  

 7.  TIME:  9:00   CASE#: MSC15-01405 
CASE NAME: ROMERO VS. DONAHUE SCHRIBER RE 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DONAHUE SCHRIBER 
REALTY GROUP, L.P. 
* TENTATIVE RULING: * 
 

Defendant Donahue Schriber Realty Group, L.P.’s motion for summary judgment is 

denied. Defendant’s motion for summary adjudication is granted as to cause of action two 

(subject to the condition below), granted as to the issue of duty owed under 29 C.F.R. 

§1926.4053(a)(6)(i), and otherwise it is denied.  

Products Liability (cause of action two) 

Defendant moved for summary adjudication of the products liability claim based primarily 

on the declaration of Scott Lawrence. Plaintiffs’ response to the separate statement of facts for 

cause of action two states that the material facts are undisputed. (See undisputed facts 89-104.) 

In addition, Plaintiffs state that they do not contest summary adjudication as to this cause of 

action. However, the Court can only grant summary adjudication where “the papers submitted 

show that there is no triable issue as to any material fact and that the moving party is entitled to 

a judgment as a matter of law.” (Code Civ. Proc. § 437c(c).) The Court’s file is missing the 

declaration of Scott Lawrence upon which key facts for this issue are based. Without this 

declaration, the Court cannot say that Defendant is entitled to summary adjudication as a matter 

of law. The missing declaration appears to be a copying error as Plaintiffs’ counsel objects to a 

portion of Lawrence’s declaration and thus must have received a copy. In addition, the Court’s 

file has the exhibits to Lawrence’s declaration, but the declaration itself is missing, which also 

suggests a copying error.  
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The Court is inclined to grant the motion as to cause of action two, but it cannot do so 

without seeing a copy of Lawrence’s declaration. Defendant’s counsel should file the Lawrence 

declaration before the hearing if possible and bring sufficient copies of the declaration to the 

hearing for the Court and opposing counsel. If Defendant plans to bring a copy of the Lawrence 

declaration to the hearing, he should inform the Court and opposing counsel per the normal 

rules for contesting a tentative ruling. If the Lawrence declaration is not brought to the hearing 

then the motion for summary adjudication as to cause of action two will be denied.   

Privette and Kinsman (cause of action one and three) 

Defendant’s main argument is that Privette v. Superior Court (1993) 5 Cal.4th 689 applies 

to bar Plaintiffs’ claims against the Defendant. Under Privette, an independent contractor's 

employee generally may not recover tort damages for work-related injuries from the contractor's 

hirer. Here, Defendant has shifted the burden by showing that it hired Mr. Romero’s employer to 

perform work at Defendant’s property and that Mr. Romero was injured while performing this 

work. (See undisputed facts 1-11, especially requests for admission nos. 1, 5-8 and responses 

to those requests (Defendant’s Ex. 4); see e.g. Alvarez v. Seaside Transportation Services LLC 

(2017) 13 Cal. App 5th 635, 644.)  

Defendant has shifted the burden by showing that Privette applies and therefore 

Plaintiffs must now show that there is a triable issue as to whether an exception to the Privette 

doctrine applies. Plaintiffs argue that two exceptions apply – both of which are stated in 

Kinsman v. Unocal Corp. (2005) 37 Cal.4th 659. The first exception applies when there is a 

concealed condition and the landowner has a duty to warn of that condition. The second 

exception is known as the practical necessity exception.  

1. Duty to Warn 

As to the first exception, Kinsman held that a “hirer as landowner may be independently 

liable to the contractor's employee, even if it does not retain control over the work, if: (1) it knows 

or reasonably should know of a concealed, preexisting hazardous condition on its premises; (2) 

the contractor does not know and could not reasonably ascertain the condition; and (3) the 

landowner fails to warn the contractor.” (Kinsman, supra, 37 Cal.4th at p 675.)  

As to the first element, Plaintiffs have presented evidence that Defendant reasonably 

should have known of the hazardous condition – here the slippery ladder. (Fulghum, ¶8(G), 

8(J).) However, the key question for the Court is whether or not Plaintiffs have presented 

evidence that the slippery ladder was a concealed condition.  

Whether or not a condition is concealed is often discussed in terms of the condition 

being latent or patent.  “A patent defect ‘ “is one which can be discovered by such an inspection 

as would be made in the exercise of ordinary care and prudence. [Citations.] This is contrasted 

with a latent defect, one which is hidden and which would not be discovered by a reasonably 

careful inspection. [Citations.]” ’ [Citations.]” (Geertz v. Ausonio (1992) 4 Cal.App.4th 1363, 
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1367.) When determining whether a defect is patent or latent an objective person test is used. 

(Geertz, supra, 4 Cal.App.4th 1363, 1370 and fn. 3; see also Tomko Woll Group Architects v. 

Superior Court (1996) 46 Cal.App.4th 1326, 1339, fn. 6.) Therefore, the Court must determine 

whether Plaintiffs have presented evidence that shows there is a triable issue of material fact as 

to whether the slippery ladder would not be discovered by a reasonably careful inspection using 

an objective person test.  

Plaintiffs have presented evidence that shows the potential slipperiness of the ladder 

was an obvious condition and not a concealed one. (See Fulghum Decl.) However, just because 

some evidence shows that the condition was obvious does not mean that evidence cannot also 

show that the condition was concealed. Plaintiffs rely on the deposition testimony and 

declaration from Mr. Romero in order to show that condition was concealed. Mr. Romero 

explained that he could not sufficiently inspect the ladder before using it because he could not 

reach down to feel the ladder rungs and could not visually inspect the ladder because the room 

was dark. (Romero Decl. ¶7; Romero Depo 122:20-24.) This evidence is insufficient to show 

that the dangerous condition, here a slippery ladder, would not be revealed after a reasonably 

careful inspection under an objective person test. Therefore, Plaintiff has not shown that there is 

a triable issue of material fact as to the slipperiness of the ladder being a concealed condition. 

Thus, Plaintiffs have not shown that Defendant had a duty to warn.  

2. Practical Necessity  

Plaintiffs also argue that the practical necessity exception applies. Kinsman stated that 

when “ ‘a danger is so obvious that a person could reasonably be expected to see it, the 

condition itself serves as a warning, and the landowner is under no further duty to remedy or 

warn of the condition. [Citation.] However, this is not true in all cases. “[I]t is foreseeable that 

even an obvious danger may cause injury, if the practical necessity of encountering the danger, 

when weighed against the apparent risk involved, is such that under the circumstances, a 

person might choose to encounter the danger.” ’ (Krongos v. Pacific Gas & Electric Co. (1992) 7 

Cal.App.4th 387, 393.)” (Kinsman, supra, 37 Cal.4th at 673 (Krongos quoted Osborn v. Mission 

Ready Mix (1990) 224 Cal.App.3d 104.) Kinsman cited to Krongos, but the court was stating the 

general rules for liability. However, the court also stated that “[t]here may be situations, as 

alluded to immediately above, in which an obvious hazard, for which no warning is necessary, 

nonetheless gives rise to a duty on a landowner's part to remedy the hazard because 

knowledge of the hazard is inadequate to prevent injury. (Kinsman, supra, 37 Cal.4th at 673 

(emphasis added).) Thus, although stated in dicta, Kinsman conceived of certain situations 

where a landowner could be liable for an obvious dangerous condition despite the injured 

person being an independent contractor.  

Plaintiffs also cite to Osborn, which explained that “although the obviousness of a danger 

may obviate the duty to warn of its existence, if it is foreseeable that the danger may cause 

injury despite the fact that it is obvious (e.g., when necessity requires persons to encounter it), 

there may be a duty to remedy the danger, and the breach of that duty may in turn form the 
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basis for liability, if the breach of duty was a proximate cause of any injury.” (Osborn, supra, 224 

Cal.App.3d at 122 (emphasis original).)  

The parties agree that no published California opinion has applied the practical necessity 

exception to a Privette case since Kinsman. However, the California Supreme Court in Kinsman 

cited Krongos as an example of when a landowner may be liable and therefore it appears that 

the California Supreme Court believes that the practical necessity exception can apply in 

Privette cases.  

Here, there is a triable issue as to whether or not the practical necessity exception 

applies. Plaintiffs have submitted evidence that the slippery ladder was an obvious condition. 

(Fulghum Decl. ¶¶8(G)&8(J).) Plaintiffs have also submitted evidence that there were 

reasonable methods for reducing the slipperiness of the ladder, including applying some anti-

skid material on the ladder. (Fulghum Decl. ¶ 8(H).) Mr. Romero testified that he had seen 

others used the ladder on previous visit to the property. (Romero Depo. 160:19-161:8.) Thus, it 

was foreseeable that individuals accessing the roof would use the fixed ladder despite the 

potential slipperiness of the ladder.  

The Court finds that there is a triable issue as to whether Mr. Romero would chose to 

encounter the slippery ladder out of practical necessity when weighed against the apparent risk 

involved. Whether Mr. Romero could have used his own ladder instead of Defendant’s ladder is 

another triable issue.  

Therefore, the summary adjudication as to cause of action one is denied.  

Plaintiff Carmen Romero’s claim for loss of consortium is based upon the same general 

legal theories as Plaintiff Francisco Romero’s claim and therefore the Defendant’s motion as to 

Carmen’s claim in cause of action three is also denied.  

Duty to Comply with Statutes  

Finally, Defendant seeks summary adjudication on the issue of whether or not Defendant 

had a duty to comply with 29 C.F.R. §1926.4053(a)(6)(i) and Labor Code §§6400, 6401, 6403 

and 6406(d). Although Plaintiffs’ discovery responses mention the C.F.R. and Labor Code and 

thus may be part of the basis of Plaintiffs’ negligence theory.  

Defendant has shown that the 29 C.F.R. §1926.4053(a)(6)(i) only applies to federal 

contracts and not to the issues in this case. (See 29 C.F.R. §1926.12(a).) Plaintiff has not 

presented evidence as to a triable issue and therefore summary adjudication that Defendant did 

not have a duty to comply with this section of the C.F.R. is appropriate.  

As to the California Labor Code sections, Defendant has shown that if the Privette 

doctrine bars recovery then Plaintiff cannot get recovery under these Labor Code sections. 

(See, Millard v. Biosources, Inc. (2007) 156 Cal.App.4th 1338, 1352.) Defendants has not 
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shown, however, that these Labor Code sections do not apply regardless of Privette. Therefore, 

Defendant has not shown that it is entitled to summary adjudication on the issue of whether or 

not it had a duty to comply with Labor Code §§6400, 6401, 6403 and 6406(d). 

The Court finds that Defendant did not have a duty to comply with 29 C.F.R. 

§1926.4053(a)(6)(i) and summary adjudication is granted as to that issue only. This ruling does 

not affect any other duty that Defendant may have owed to Plaintiff.   

Objections to Evidence 

The Court rules on Defendant’s objections to evidence as follows: 

Objection nos. 1 and 2 to the declaration of Gerald Fulghum are overruled.  

The Court rules on Plaintiffs’ objections to evidence as follows: 

Objection no. 1 to the request for admission is overruled.  

Objection no. 2 and 3 to the deposition of Francisco Romero are overruled to the extent 

they provide information that Mr. Romero is personally aware of. Otherwise they are sustained.  

Objection nos. 4, 5, 6 and 7 to the declaration of Scott Lawrence are not material to the 

Court’s decision. Plaintiffs do not dispute these facts to the extent they relate to cause of action 

two and otherwise, the Court has not based its opinion on the declaration of Scott Lawrence.  

Objection no. 8 to the declaration of Sharon Cooney is overruled.  

Objection no. 9 to the declaration of Maureen Harjer is overruled.  

 

  

 8.  TIME:  9:00   CASE#: MSC17-00755 
CASE NAME: N.CALIFORNIA COLLECTION VS CAM 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by Court Call 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   09/13/17 

 
 

- 11 - 

 9.  TIME:  9:00   CASE#: MSD13-04559 
CASE NAME: EDWIN NEMETH VS LANE NEMETH 
SPECIAL SET HEARING ON: MOTION TO ENFORCE JUDGMENT SET BY EDWIN 
NEMETH 
* TENTATIVE RULING: * 
 
 (See line 1) 

  

10.  TIME:  9:00   CASE#: MSD13-04559 
CASE NAME: EDWIN NEMETH VS LANE NEMETH 
SPECIAL SET HEARING ON: MOT TO SET ASIDE SETTLEMENT & JUDGMENT 
SET BY LANE NEMETH 
* TENTATIVE RULING: * 
 
(See line 1) 

  

11.  TIME:  9:00   CASE#: MSL16-01701 
CASE NAME: PORTFOLIO VS. FRANCO 
HEARING ON MOTION TO/FOR ENTER JUDGMENT FILED BY PORTFOLIO 
RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

12.  TIME:  9:00   CASE#: MSL17-01120 
CASE NAME: PMGI VS. BARELA 
HEARING ON MOTION TO/FOR ORDER TO DEEM MATTERS ADMITTED FILED BY 
PMGI FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 
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13.  TIME:  9:00   CASE#: MSN17-1371 
CASE NAME: DAGMAR NIKLES VS MARK BROSODY 
HEARING ON PTN FOR ORDER COMPELLING ARBITRATION ( FILED BY PLTF) 
* TENTATIVE RULING: * 
 
 Hearing dropped by Court due to Stipulation Re: Arbitration filed 9/6/17.  

  

14.  TIME:  9:00   CASE#: MSN17-1401 
CASE NAME: SOUTH CAROLINA VS S&ME 
HEARING ON MOTION TO/FOR QUASH DEFT'S DISCOVERY SUBPOENA FILED 
BY SOUTH CAROLINA STATE PORTS AUTHORITY 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar by moving party. 

ADD-ON 

 15.  TIME:  9:00   CASE#: MSC16-00657 
CASE NAME: PROPERTY CALIFORNIA VS. LEAMY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY PROPERTY CALIFORNIA SCJLW ONE CORPORATION 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment or summary 
adjudication brought by plaintiff Property California.  The motion is opposed by defendants 
Kris and Robin Leamy. 
 
 Each side’s unopposed request for judicial notice is granted.  The Court has considered 
the published Thelen decision as persuasive legal authority.  (See, Thelen Reid Brown 
Raysman & Steiner LLP v. Marland (9th Cir. 2009) 319 F.Appx. 676.) 
 
 Plaintiff’s motion for summary judgment is granted, in the dollar amounts requested.  
Plaintiff shall prepare a proposed money judgment in plaintiff’s favor, separate from any formal 
order on this motion, and shall submit that judgment to defendants for approval as to form. 
 
 This ruling finally disposes of all causes of action, as against all parties.  Accordingly, all 
future hearing dates are vacated. 
 
 The basis for this ruling is as follows. 
 
 A. The Merits. 
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 Defendants do not dispute that plaintiff is entitled to summary adjudication of its single 
cause of action for breach of contract, unless there is a triable issue of fact concerning 
defendants’ First Affirmative Defense (lack of consideration), or defendants’ Second Affirmative 
Defense (rescission).  The Court finds that there is no triable issue as to either defense, and so 
grants summary judgment in plaintiff’s favor. 
 
  1. Lack of Consideration. 
 
 Defendants’ First Affirmative defense is lack of consideration.  The Court finds that there 
is no triable issue of material fact concerning this defense. 
 
 Plaintiff’s predecessor, the law firm that both sides refer to as “MMB”, had a claim 
against defendants for approximately $ 380,000 in unpaid attorney fees.  MMB settled that claim 
for less than half of its face amount, $ 150,000.  This is ample consideration for defendants’ 
release of all claims against MMB under the settlement agreement.  (See, Kaufman v. Goldman 
(2011) 195 Cal.App.4th 734, 742 [“[a]n agreement to settle a bona fide dispute is presumed to 
be supported by adequate consideration on each side”].) 
 

Defendants’ Legal Authority 
 
 The decisions cited by defendants on this point are distinguishable. 
 
 In Orange County, the court found that a settlement agreement constituted an 
unconstitutional gift and a waste of public monies.  (See, Cal. Const., art. XVI, § 6; Code Civ. 
Proc., § 526, subd. (a); Orange County Foundation v. Irvine Co. (1983) 139 Cal.App.3d 195, 
201.)  The City Street decision cited in Orange County dealt with a similar situation: an 
assessment for street improvements that was void because it called for installments.  (See, City 
Street Improv. Co. v. Pearson (1919) 181 Cal.640, 652.)  And the Jordan decision also dealt 
with a similar situation: the subject obligation was found to violate Revenue and Taxation Code 
section 6909.   (See, Jordan v. Department of Motor Vehicles (2002) 100 Cal.App.4th 431, 450.)  
There is no such statutory overlay in the case at bar; neither the attorney-fee contract between 
MMB and defendants, nor the settlement agreement between those same parties, violates some 
statutory scheme. 
 
 The Union Collection decision, also cited in Orange County, had a slightly different 
rationale.  There, the court found that a settlement agreement based on an illegal gambling debt 
was not enforceable.  (See, Union Collection Co. v. Buckman (1907) 150 Cal.159, 161.)  There 
is no such illegality issue in the case at bar. 
 
 Finally, the Murphy decision cited by defendants is actually favorable to plaintiff’s 
position in this motion.  (See, Murphy v. T. Rowe Price Prime Reserve Fund (9th Cir. 1993) 8 
F.3d 1420, 1423.)  The court found in favor of the settling party, on the ground that the 
relinquishment of a “colorable” legal claim is valid consideration under California law.  (Ibid.) 
 

Defendants’ Evidence 
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 In light of the above legal analysis, defendants’ opposition evidence is moot.  
Defendants attempt to argue that the maximum dollar value of MMB’s legal services was — 
conveniently — exactly the amount that defendants have already paid MMB.  This is a matter 
that might theoretically have been relevant in the absence of the parties’ settlement agreement, 
but that is utterly irrelevant if, as the Court here finds, the settlement agreement is supported by 
adequate consideration. 
 
  2) Rescission. 
 
 Defendants’ Second Affirmative defense is rescission.  The Court finds that there is no 
triable issue of material fact concerning this defense. 
 

Rule 3-400 
 
 Defendants’ Second Affirmative Defense is primarily based on an asserted violation of 
the California Rules of Professional Conduct, rule 3-400.  There is no triable issue of material 
fact concerning this defense, for the reasons stated in plaintiff’s opening and reply memoranda.  
(See, Thelen Reid Brown Raysman & Steiner LLP v. Marland (9th Cir. 2009) 319 F.Appx. 676.) 
 
 In the drafts and final version of the settlement agreement, MMB repeatedly advised 
defendants of their right to obtain the advice of independent counsel, and independently 
required defendants to affirm that they had obtained such advice.  (Plaintiff’s Fact Nos. 19-20, 
23, 31, 35, 45, 58, 62, and 80-81.)  Further, defendants repeatedly referred to their independent 
counsel during the negotiating process — going so far as to furnish MMB with a copy of the 
settlement agreement that had purportedly been ‘redlined’ by their independent counsel.  (See, 
Plaintiff’s Exh. 16, 10-21-11 email from Robin Leamy [“[t]he attorney is pressed on other matters 
but I’m trying to make it a priority for him”]; Plaintiff’s Exh. 17, 10-23-11 email from Kris Leamy  
[“Robin is still seeking final approval from our attorney”]; Plaintiff’s Exh. 20, 10-27-11 email  from 
Robin Leamy [“I … have not been able to get feedback to my satisfaction from David Bowie due 
to his schedule”]; Plaintiff’s Exh. 24, email from Robin Leamy dated 11-4-11 [“[my] attorney’s 
redline version of the Settlement Agreement is included as a word document”]; Plaintiff’s 
Exh. 13, email from Robin Leamy dated 11-6-11 [“[m]y attorney is asking for the original 
contract we signed with MMB”].) 
 
 Defendants’ opposition argument is less than compelling.  Defendants argue that they 
were not represented by independent counsel; rather, defendants repeatedly advised MMB that 
they were represented by independent counsel fraudulently, in order to induce MMB to enter 
into the settlement agreement.  Defendants conclude the argument by asserting that MMB’s 
penalty for believing defendants’ fraudulent misrepresentations should be rescission. 
 
 Defendants’ evidence in support of this argument is ambiguous.  Defendants and their 
attorney, in the opposition declarations, slice the bologna rather thin.  Thus, defendants allege 
that Mr. Bowie did not represent them “for purposes of negotiating the Settlement agreement,” 
i.e., for purposes of interacting with MMB directly.  (Leamy Decs., ¶ 9.)  But they do not 
expressly deny that Mr. Bowie reviewed drafts of the settlement agreement as those drafts were 
being negotiated by defendants themselves, and do not expressly deny that Mr. Bowie advised 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   09/13/17 

 
 

- 15 - 

defendants of the likely implications of entering into any settlement agreement with MMB in 
general terms, such as the inevitable release of all claims against MMB. 
 
 Further, defendants and Mr. Bowie have failed to persuasively explain the startling 
number of attorney-client privileged communications between defendants and Mr. Bowie on the 
subject of MMB’s attorney fees, as listed in the privilege log prepared by defendants in this 
action.  These include a communication made on the same date the settlement agreement was 
signed.  (See, Fact Nos. 75-78 and Exh. 30.) 
 
 Giving defendants the benefit of the doubt with regard to this evidence, the point is still 
moot.  If Mr. Bowie did advise defendants concerning the terms of the settlement agreement 
(without directly “negotiating” it), defendants are in no position to invoke rule 3-400.  And if Mr. 
Bowie did not advise defendants concerning the terms of the settlement agreement, so that 
defendants’ statements to the contrary were merely fraudulent misrepresentations made for the 
purpose of inducing MMB to enter into the settlement agreement, such fraud does not vitiate the 
fact that defendants had full notice of the opportunity to obtain the advice of independent 
counsel.  Either way, rule 3-400 does not support rescission as a matter of law. 
 

Legal Malpractice 
 
 In their opposition memorandum, defendants appear to be arguing that (1) MMB 
committed legal malpractice and (2) the failure to disclose such legal malpractice is a ground for 
rescinding the parties’ settlement agreement.  The Court finds that this argument lacks merit, on 
several independent grounds. 
 
 First, it is axiomatic that the pleadings play a key role in a summary judgment motion; 
they set the boundaries of the issues to be resolved at summary judgment.  (Jacobs v. Coldwell 
Banker Residential Brokerage Co. (July 25, 2017, No. B277832) ___Cal.App 5th___ [2017 Cal. 
App. LEXIS 700, at *7].)  A fair reading of defendants’ Second Affirmative Defense shows that 
rescission based on a failure to disclose legal malpractice is beyond the scope of defendants’ 
Second Affirmative Defense.  (Plaintiff’s RJN, Exh. 1.)  However, this particular ground is not 
necessary to the Court’s ruling on rescission, because there are two fully independent grounds 
discussed below  
 
 The second ground is that defendants’ argument is conceptually muddled, in that 
defendants conflate the contract concept of over-billing with the tort concept of legal 
malpractice.  Defendants seem to be arguing that MMB committed legal malpractice, not by 
missing some litigation deadline or failing to introduce some key piece of evidence, but rather by 
charging too much for pursuing the claims defendants insisted MMB pursue.  Thus, this is really 
the ‘lack of consideration’ defense in disguise.  Getting stiffed for purportedly excessive fees 
may be viewed as karma at work — but it is not legal malpractice. 
 
 The third, fully independent ground is that there is overwhelming and uncontradicted 
evidence that defendants’ assertions of legal malpractice on the part of MMB were an issue 
raised in the parties’ negotiations and expressly covered by the parties’ settlement agreement.  
(Fact Nos. 17, 24, 32, 36, 46, 59, 63, 79.)  And the purported overbilling that constitutes the 
alleged legal malpractice was the topic of defendants’ assertedly attorney-client privileged 
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communications with Mr. Bowie.  (See, Fact Nos. 75-78 and Exh. 30.)  It makes no sense to 
argue that MMB concealed the theoretical possibility of legal malpractice when the release of all 
claims for any such legal malpractice was the primary consideration MMB bargained for and 
received, in exchange for accepting less than half of the fees MMB had billed defendants. 
 
 Given this analysis, the Court need not reach the issue of defendants’ egregious four-
plus year delay in giving notice of rescission. 
 
 B. Evidentiary Matters. 
 
 The supplemental Declaration of Steven N. Holland, filed on August 16, 2017, was not a 
basis for the Court’s ruling on plaintiff’s motion. 
 
 The Court rules as follows on plaintiff’s evidentiary objections, filed with plaintiff’s reply 
papers on July 14, 2017. 
 
  1. The Leamy Declarations. 
 
 Overruled:  No. 5; No. 7 (overruled as to the sentences beginning “Thus, I redlined” and 
“MMB did not make that request”). 
 
 Sustained:  Nos. 1, 2, 3 (vague, conclusory, argumentative, and unfounded opinions); 
No. 4 (subjective belief is not relevant, the language “while they were convincing us” is 
impermissibly vague, conclusory, and argumentative); No. 6 (argument not evidence); 
No. 7 (the two remaining sentences are conclusory or constitute unfounded opinions). 
 
  2. The Bowie Declaration. 
 
 Overruled:   No. 1 (overruled as to the denial of representation, however calculatedly 
vague and ambiguous it may be); No. 2 (overruled as to the denial of representation); 
No. 3 (overruled as to the explanation of Mr. Bowie’s motivation in producing the privilege log); 
No. 4 (overruled as to the sentence beginning “I have no recollection” and the sentence “I 
substituted into the Holmes case on November 4, 2011”). 
 
 Sustained:   No. 1 (sustained as to Mr. Bowie’s speculation concerning Mr. Holland’s 
state of mind); No. 2 (sustained as to the sentence beginning “Quite frankly”, speculative); 
No. 3 (sustained as to the unfounded opinion “minimal relevance and responsiveness” and as to 
the subjective “I did not regard”); No. 4 (the sentences beginning “Ironically” “Apparently” and 
“Obviously” are argumentative, speculative, and conclusory, and constitute unfounded 
opinions).  The Court notes that declaration sentences beginning with argumentative adverbs 
are not likely to end as competent evidence, and don’t here.  
 
  3. The Koss Declaration. 
 
 Plaintiff’s objection to the entire declaration of Charles Koss is sustained.  The expert 
declaration lacks adequate foundation and adequate analysis.  This renders plaintiff’s specific 
objections moot. 
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Foundation 

 
 The Court concurs with plaintiff’s objection that Mr. Koss does not establish an adequate 
evidentiary foundation for his opinions.  (Koss Dec., ¶ 6.)  Most of the unidentified documents 
Mr. Koss reviewed appear to have been unverified court filings.  (Ibid.)  Insofar as Mr. Koss is 
relying on the other declarations filed in support of this motion, the Court has found those 
declarations largely inadmissible in the evidentiary rulings set forth above.  (See, Garibay v. 
Hemmat (2008) 161 Cal.App.4th 735, 743.) 
 
 The following is just one example of the impact this lack of foundation has on trying to 
assess Mr. Koss’s opinions.  In paragraph 17, Mr. Koss recites a number of purported “facts” 
concerning the background of this case, such as the fact that “[t]he Trustee did disclose that 
some years previously the roof had leaked and had been repaired by insurance.”  What 
evidence did Mr. Koss rely on in assuming this fact to be true?  The parties may know but the 
Court does not; Mr. Koss gives no clue. 
 
 The two most startling gaps in the foundation for Mr. Koss’s opinion are Mr. Koss’s (1) 
failure to review MMB’s invoices and (2) failure to seek out any information concerning 
defendants’ reasons for rejecting the $ 58,000 settlement offer negotiated by Mr. Bowie, before 
defendants fired Mr. Bowie and hired MMB to pursue their claims more aggressively.  Thus, Mr. 
Koss vaguely opines that $ 175,000 in attorney fees “is simply too much,” without even having 
seen the invoices he is talking about.  (Koss Dec., ¶ 18.)  And Mr. Koss confidently opines that 
the underlying case “was never worth more than $58,110,” without any foundation for why 
defendants themselves, who had an intimate knowledge of the factual background, vehemently 
held the opposite opinion.  (Koss Dec., ¶ 17.) 
 

Analysis 
 
 Mr. Koss fails to establish adequate “illuminating explanation” between the underlying 
facts and his ultimate conclusions.  (Kelley v. Trunk (1998) 66 Cal.App.4th 519, 523-524.  See 
also, Bushling v. Fremont Medical Center (2004) 117 Cal.App.4th 493, 510.)  Mr. Koss is clearly 
satisfied with his own qualifications, and apparently expects the Court to take his opinions at 
face value.  But however accomplished an attorney Mr. Koss may be, the Court must 
independently assess his opinions — and the chain of reasoning behind those opinions — in 
this summary judgment context. 
 

Conclusory Opinions and Argument 
 
 The key parts of Mr. Koss’s declaration are phrased in terms of amorphous conclusions.  
(See legal authorities cited in Part II-A of plaintiff’s objections.)  What kind of opinion, for 
example, is Mr. Koss’s pronouncement that MMB failed to properly analyze “the legal and 
economic realities of the dispute”?  (Koss Dec., ¶ 9.)  Equally unsatisfactory is Mr. Koss’s 
gestalt opinion that “MMB breached the standard of care based on its handling of the case as 
whole [sic].”  (Koss Dec., ¶ 17.)  Inexcusably missing a statute of limitations may be legal 
malpractice, but having a cost-benefit assessment of “legal and economic realities” that another 
attorney happens to disagree with is not legal malpractice.  The Court notes that Mr. Bowie had 
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an assessment of those realities more in line with that of Mr. Koss: the result was that 
defendants fired him. 
 

Conceptual Flaws 
 
 Mr. Koss’s analysis has fundamental conceptual flaws.  The following are the two 
most prominent. 
 
 First, Mr. Koss fails to address why it was unreasonable to pursue the full amount of the 
purchase deposit in the underlying arbitration, as defendants insisted be done.  Yes, there was 
a settlement offer for half of the amount, but it does not logically follow that pursuing the full 
amount was unreasonable — particularly given the presence of an attorney fees clause.  
Pursuing the full amount was a calculated risk defendants chose to take. 
 
 If it was reasonable to pursue the full amount of the purchase deposit, several 
implications follow.  It may well also have been reasonable to seek a writ of attachment on the 
breach of contract cause of action (based on tactical reasons or fear of the seller’s insolvency), 
or to seek the full amount of the deposit based on the alternative theory of fraud-based 
rescission.  Also, pursuing the full amount would run the calculated risk of aggressive 
counterclaims that would have to be defended against, but again, a reasonable attorney and an 
informed client might well decide to take that calculated risk. 
 
 Mr. Koss fails to address this core claim in his declaration, and any cost-benefit analysis 
related to this core claim,.  Mr. Koss instead focuses on ancillary claims such as those for 
emotional distress.  This seemingly disingenuous gap in Mr. Koss’s analysis renders Mr. Koss’s 
opinions worthless from an evidentiary standpoint. 
 
 Second, Mr. Koss neglects to make any mention of the seller’s counterclaims against 
defendants in the arbitration, for breach of contract and fraud.  (Holland Dec., Exh. 4 [sellers’ 
closing brief]; Exh. 5, pp. 32-38 [arbitrator’s ruling on seller’s counterclaims].)  It was 
foreseeable that when defendants rejected the settlement negotiated by Mr. Bowie and decided 
to pursue claims against the seller for a recovery of the full amount of the deposit, the sellers 
would make such counterclaims.  Yet Mr. Koss says nothing about the value of MMB’s services 
in successfully defending against the counterclaims.  Mr. Koss also says nothing about MMB 
successfully defending against the seller’s claim for attorney fees; the seller sought 
approximately $ 834,000, but was awarded only $ 75,000.  (Holland Dec., Exhs. 6 and 7.) 
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